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Defendant.
)

MR. NICHOLSON’S REPLY TO THE STATE’S RESPONSE TO THE MOTION TO SUPPRESS ANY EVIDENCE DERIVED PURSUANT TO THE MULTICOUNTY GRAND JURY INVESTIGATION

COMES NOW Jason Nicholson by and through his attorney of record, Kevin D. Adams, and pursuant to Article II, Section 18 of the Oklahoma Constitution and Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917 (Okla.Crim. 2002) and gives this Court his reply to the state’s response to the motion to suppress filed in this matter. In support of this motion Counsel for the Defendant shows the Court the following: 

I. THE BEZDICEK CASE WAS DECIDED ON THE BASIS OF THE OKLAHOMA CONSTITUTION AND NOT ON THE BASIS OF OKLAHOMA STATUTUTES


In the State of Oklahoma’s response the state made the following assertion;

The Defendant’s argument that the holding of the Oklahoma Court of Criminal Appeals in Bezdicek v. State, 53 P.3d 917 (Okla. Crim. 2002) was constitutional and not statutory is flawed. 

(State’s Response pg 1) 

After carefully reading the case it is clear that the Court’s decision in the Bezdicek case was based on the Oklahoma Constitution. In the Court’s conclusion of the case the Court plainly stated;
We hold that Art. II, § 18 of the Oklahoma Constitution does not authorize a multicounty grand jury to investigate allegations of criminal activity that are isolated to a single county of the State. 

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,921 (Okla.Crim. 2002). (Emphasis Added)


Any confusion on this issue may come from the fact that the basis for the original motion and the magistrates’ ruling in the Bezdicek case was statutory. While the Court acknowledges the original basis it is clear that the Court makes its ruling on the Oklahoma constitution. 
After hearing arguments, Judge Harvey found that the multicounty grand jury subpoena numbered MCGJ 99-1207 was improperly issued pursuant to 22 O.S.1991, §§ 351 et seq. and other relevant statutes. Judge Harvey ordered that all evidence obtained either directly or indirectly as a result of that subpoena be suppressed.
Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917 (Okla.Crim. 2002). 


After acknowledging Judge Harvey’s correct analysis of the statute the Court turns to the Oklahoma Constitution and makes its decision on the Constitution not the statute. 

However, regardless of what the statutes say, the provisions of the Oklahoma Constitution concerning grand juries are self-executing and require no legislative act to carry them into effect. Furthermore, the Legislature may not, by statutory enactment, alter or limit the powers or attributes of a grand jury as conferred by the Constitution. See Movants to Quash Multicounty Grand Jury Subpoenas v. Powers, 1992 OK 142 ¶3, 839 P.2d 655, 656. We thus turn to the constitutional provisions regarding empaneling of a grand jury to determine whether the subpoena was a lawful one.

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917, 918 (Okla.Crim. 2002). (Emphasis Added) 

First the Court dismisses the statutes as an appropriate basis to decide whether the subpoena issued by the Grand Jury in the Bezdicek case was lawful. The Court accomplishes this by stating; “Furthermore, the legislature may not, by statutory enactment, alter or limit the powers or attributes of a grand jury as conferred by the Constitution.” Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917(Okla.Crim. 2002). (Emphasis Added) 

After deciding that a statutory enactment may not alter or limit the powers or attributes of a grand jury as conferred by the Constitution, the Court turns to the Oklahoma Constitution to make its decision. The basis for the Court’s decision in this case is the Oklahoma Constitution. This becomes clear when the Court says “We thus turn to the constitutional provisions regarding empaneling of a grand jury to determine whether the subpoena was a lawful one.” Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917, 918 (Okla.Crim. 2002). (Emphasis Added) 

After stating that the Court will turn to the constitutional provisions the Court does just that. Next the Court cites the relevant constitutional provision Article II Section 18 of the Oklahoma Constitution. Then the Court proceeds to perform a legal analysis of the Oklahoma Constitution in order to answer the legal question of whether the motion to suppress should be granted. The Court reaches this conclusion based on the Constitution not based upon the statute.
Because Appellee's alleged wrongdoing does not involve "multicounty criminal activities," and because the grand jury which subpoenaed the records at issue was not convened in Garfield County where the records were kept, our specific task is to determine whether Okl.Const. Art. II, § 18 authorizes a multicounty grand jury to investigate allegations of wrongdoing which do not involve multicounty criminal activity. We hold that it does not.

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917, 919 (Okla.Crim. 2002). (Emphasis Added)


Furthermore, if we follow the Courts analysis in reaching its conclusion it is clear that the Court made its decision based on the Oklahoma Constitution and not the Oklahoma Statutes. For instance the Court made the following statements; 
This court is vested with exclusive appellate jurisdiction in criminal matters, ad is authorized to interpret provisions of the State Constitution in aid thereof. See Okl.Const.Art. VII, § 4; 20 O.S. 1991 §40; State v. Young, 1999 OK CR 14 ¶ 17, 989 P.2d 949, 953; Ex parte Strauch, 80 Okl.Cr. 89, 95, 157 P.2d 201, 205 (1945).

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,918 (Okla.Crim. 2002). (Emphasis Added) 


The Court is interpreting provisions of the Oklahoma Constitution in aid of its decision in the Bezdicek case because the Oklahoma Constitution is the basis of its decision. The Court continues on to perform a legal analysis of Article II section 18 of the Oklahoma Constitution. This is apparent with statements like the following. 

· Any interpretation of Section 18 must begin with a reading of the provision as a whole, giving effect to each part through the natural significance of the words used and their grammatical arrangement. State ex rel. Kerr v. Grand River Dam Authority, 1945 OK 9 ¶ 19, 154 P.2d 946, 950; Leach v. State, 17 Okl.Cr. 322, 334, 188 P. 118, 122 (1920). 

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,918 (Okla.Crim. 2002). (Emphasis Added) 

· When read as a whole, Art. II, § 18 is consistent with this common-law tradition.

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,919 (Okla.Crim. 2002). (Emphasis Added) 

· We hold that the term "said county," as used in Okl.Const. art. II, § 18, authorizes the Attorney General to convene a grand jury in any county of the State, for the purpose of investigating any wrongdoing in that particular county and none other.

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,919 (Okla.Crim. 2002). (Emphasis Added) 

· Similarly, we find that the term "multicounty criminal activities," as used in Section 18, means exactly what it says: criminal activities which affect more than one county
Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,919 (Okla.Crim. 2002). (Emphasis Added) 


After reviewing the foregoing there is no other logical conclusion, but to conclude that the basis for the Court’s decision in the Bezdicek case was Constitutional and not statutory. 
II SINCE THE COURT’S DECSION WAS BASED ON THE CONSTITUTION IT IS IRRELEVANT THAT THE STATUTE WAS AMENDED AFTER THE DECSION

Because the basis of the Oklahoma Court of Criminal Appeals was constitutional and not statutory, amendments to the Multicounty Grand Jury Act do not affect or overrule the Bezdicek decision. 

However, regardless of what the statutes say, the provisions of the Oklahoma Constitution concerning grand juries are self-executing and require no legislative act to carry them into effect. Furthermore, the Legislature may not, by statutory enactment, alter or limit the powers or attributes of a grand jury as conferred by the Constitution. See Movants to Quash Multicounty Grand Jury Subpoenas v. Powers, 1992 OK 142 ¶3, 839 P.2d 655, 656. 

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,918 (Okla.Crim. 2002). (Emphasis Added) 

Because the Bezdicek case was decided on the basis of the Oklahoma Constitution, on an issue involving appellate jurisdiction in a criminal matter, the decision cannot be overruled by a decision of the Oklahoma Supreme Court or by a Legislative enactment. Therefore, absent an amendment to the Oklahoma Constitution or a ruling from the Oklahoma Court of Criminal Appeals overturning the Bezdicek the decision is still good law. 

In its reply the state of Oklahoma suggest that the Multicounty Grand Jury Act simply supplements the Constitutional Authority. However, the Court has already rejected such an argument when it stated; 

As noted, insofar as the Multicounty Grand Jury Act attempts to limit a multicounty grand jury's inquiry to specific kinds of offenses, it contravenes Section 18. See Movants, 1992 OK 142 ¶3, 839 P.2d at 656. However, just as the Act cannot limit constitutionally-based authority, neither can it expand it. Nothing in Section 18 gives a grand jury, empaneled for the specific purpose of investigating "multicounty criminal activities," the authority to investigate activities isolated to a single county.
Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,920 (Okla.Crim. 2002). (Emphasis Added) 


Saying that nothing “expressly or implicitly restricts or prohibits the Legislature from supplementing the Constitutional authority of a Multicounty Grand Jury to allow such a grand jury to investigate criminal activity wholly contained in one county” is just another way of saying nothing prohibits the legislature from expanding the constitutional authority. That is not true. Binding precedence prohibits the legislature from expanding constitutional based authority by statute. 
III THE INTERPRETATION THE STATE SUGGESTS THIS COURT ADOPT CONTRIDICTS OTHER PROVISIONS OF THE MULTICOUNTY GRAND JURY ACT


The state argues that the 2003 Amendments to the Multicounty Grand Jury Act “plainly”   authorize the grand jury to inquire into offenses in a single county. However, this is not so plain. 
The jurisdiction of a Multicounty Grand Jury impaneled under the Multicounty Grand Jury Act shall extend throughout the state; including but not limited to, a single county as designated by the State Supreme Court’s order convening the multicounty grand jury.  

22 O.S. Section 353 A (Emphasis Added) 


It is the addition of this “including but not limited to, a single county” language that the state suggest expands the jurisdiction of a Multicounty Grand Jury to investigate offenses that only occur in a single county. The state argues that this was in response to the Court’s ruling in the Bezdicek case. However, the Court’s ruling was not that the Multicounty Grand Jury did not have jurisdiction in a single county. The Court’s ruling was that
We hold that Art. II, § 18 of the Oklahoma Constitution does not authorize a multicounty grand jury to investigate allegations of criminal activity that are isolated to a single county of the State. 

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,921 (Okla.Crim. 2002). (Emphasis Added)


The Court’s ruling dealt with criminal activity that was isolated to a single county of the state. If it was the legislature’s intention to attempt and overturn the Bezdicek decision by statute, (which is the defense’s position would not be possible since it was based on the constitution), than why didn’t the legislature simply state “a Multicounty Grand Jury is hereby authorized to investigate allegations of criminal activity that are isolated to a single county of the State”?


The legislature could have easily made that addition if that were truly the legislature’s intentions. However, not only does the legislature not make those additions the legislature passes other amendments in the Multicounty Grand Jury Act that support the Court’s decision in the Bezdicek case. For example Title 22 Section 351 of the Multicounty Grand Jury Act was amended at he same time as Title 22 Section 353. Title 22 Section 353 (A) (2) (a) describes the application the Attorney General shall file in order to form a Multicounty Grand Jury it says;

…state that in the judgment of the Attorney General, the convening of a multicounty grand jury is necessary because of organized crime and public corruption, or both, involving more than one county of the state and that, in the judgment of the Attorney General, the investigation cannot be adequately performed by a county grand jury, and ….

Title 22 Section 353 (A) (2) (a) (Emphasis Added)


The state is arguing that the legislatures addition of “including but not limited to, a single county” was the legislature’s attempt to give the multicounty grand jury to investigate criminal activity isolated to a single county however, at the same time the legislature passed a provision of the law that requires the Attorney General to allege in the application that the organized crime and public corruption that he seeks to investigate involved more than one county of the state. That makes no sense. 

If the legislature truly intended the words, “including but not limited to, a single county” to give the multicounty grand jury the authority to investigate criminal activity isolated to a single county, than the legislature would not have simultaneously enacted a requirement that the Attorney General allege in the application forming the grand jury that the crime he or she sought to investigate “involving more than one county of the state”. 


Defense counsel believes that the Multicounty Grand Jury Act was amended in response to the Bezdicek case, but not in an effort to circumvent the Courts ruling as the state suggest.  It is the defense’s belief that the statute was amended in an effort to correct constitutional problems with the statute that were highlighted by the Court’s decision. 


The basis of defense counsel’s beliefs can be found in comparing the decision to the amendments in Title 22 O.S. Section 353 (B). In the decision the Court was critical of the statute’s limitations of specific kinds of offenses that attempted to limit a multicounty grand jury’s authority.  
As noted, insofar as the Multicounty Grand Jury Act attempts to limit a multicounty grand jury's inquiry to specific kinds of offenses, it contravenes Section 18. See Movants, 1992 OK 142 ¶3, 839 P.2d at 656.

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,920 (Okla.Crim. 2002).

The version of the law that was in effect at the time of the Bezdicek decision included a list of 14 specific kinds of offense that the multicounty grand jury could investigate. The Court was critical of these restrictions stating that the statutes attempt to limit the Multicounty Grand Jury’s Authority was an unconstitutional limitation. When the legislature passed the new version of the law they included a fifteenth category of offenses that corrected the problem that the Court highlighted. This fifteenth category is; 
All character and grades of crime pursuant to Section 18 of Article II of the Oklahoma Constitution. 

Title 22 O.S. Section 353 (B)
This fifteenth category specifically incorporates section 18 of Article II of the Oklahoma Constitution. Just as stated by the Court in the Bezdicek case, the authority of the grand jury is established by the Oklahoma Constitution not the statute. And by amending the statute to correct the constitutional problem highlighted in the Bezdicek case the legislature acknowledged the correctness of the Court’s ruling. 
CONCLUSION


Therefore, since the Bezdicek case was based on the Oklahoma Constitution and not statute it is irrelevant that the statute was amended after the Bezdicek decision. Not only is it irrelevant that the statute was amended the interpretation that the state urges this Court to adopt of the amendments do not support the state’s position that a Multicounty Grand Jury has the authority to investigate alleged criminal conduct that is isolated to a single county.  For all of the foregoing reasons and the reasons in the original motion to suppress the Defense request that this Court sustain Mr. Nicholson’s motion and suppress all evidence obtained either directly or indirectly from the improper use of the Multicounty Grand Jury.
Respectfully Submitted,



































_________________________

Kevin D. Adams, OBA# 18914

1717 S. Cheyenne

Tulsa, OK 74119  









(918) 587-8100

CERTIFICATE OF DELIVERY

I hear by certify that a copy of the foregoing instrument was hand delivered on June 15 2005 to the office of the following:







Tim Harris
Tulsa County District Attorney’s Office



500 S. Denver



Tulsa, OK 74103








​​​​​_____​​​​​_______________








Kevin D. Adams




PAGE  

